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Prescription Meds Were The Fastest Growing
Category of Abuse

n CDC: “Epidemic”
o0 E.R. visits up 98.4% between 2004 & 2009

n 2010: enough painkillers prescribed to medicate every American
adult around the clock for a month

n 2008 - 15,000 dead due to painkiller overdose

o In New York, the number of prescriptions for all narcotic
painkillers increased from 16.6 million in 2007 to nearly 22.5
million prescriptions in 2010

o Nationally, the treatment admission rate for
opiates other than heroin increased 430% from 1999 to 20009.



Prescription Drug Abuse:

According to The National Institute on Drug
Abuse:

0 Nearly 80 percent of heroin users reported using
prescription opioids prior to heroin.

0 86 percent had used opioid pain relievers nonmedically
prior to using heroin, and their initiation into
nonmedical use was characterized by three main
sources of opioids: family, friends, or personal
prescriptions.



Reality:
e —

PRESCRIPTION DRUGS

|
HEROIN



And then came Fentanyl...






And then came the pandemic...



Overdose deaths exploded to more than 90,000 in
2020, and synthetic opioids were involved in more
than 60 percent of all overdose deaths.




The Critical Need for
Early Interventions

n CDC: During July 2016-September 2017,
emergency department visits among those aged >11

years for opioid overdoses in the United States
Increased 29.7%

0 Persons who experience an overdose are more likely
to have a subsequent overdose

o Thus, EDs provide a crucial opportunity to link
patients to treatment to avoid repeat overdoses.
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NEW HOPE
150 Buffalo Avenue, Freeport, NY




Criminal Justice: Early

Interventions
e ————_—_—_—

0 Pre-Arraignment Diversion (PAD)
(Critical Immediacy)

0 Drug Courts

0 DTAP — Drug Treatment Alternatives to Prison

0 Judicial Diversion






And now there Is the promise of

money...
e ——




Crossing the Line...
e




VTL § 1192. Operating a motor vehicle while
under the influence of alcohol or drugs:

o 1. Impaired by alcohol (Traffic Infraction)

o 2. Driving while intoxicated; per se .08 BAC or higher
(Misdemeanor)

n 2a. Leandra’s Law: No person shall operate a motor
vehicle in violation of subdivision two, three, four or
four-a of this section while a child who is fifteen years of
age or less is a passenger (Felony)

o 3. Driving while intoxicated. No person shall operate a
motor vehicle while in an intoxicated condition (Misd.)



VTL 81192.4 & 81192.4a:
Drug and Combined Effects

o 4. Driving while ability impaired by drugs. No person shall
operate a motor vehicle while the person’s ability to operate such
a motor vehicle is impaired by the use of a drug as defined in this
chapter.

0 4-a. Driving while ability impaired by the combined influence of
drugs or of alcohol and any drug or drugs. No per-son shall
operate a motor vehicle while the person’s ability to operate such
motor vehicle is impaired by the com-bined influence of drugs or
of alcohol and any drug or drugs




VTL 8114-a
...

o0 The term “drug” when used In this
chapter, means and includes any
substance listed in section thirty-three
hundred six of the public health law and
cannabis and concentrated cannabis as
defined in section 222.00 of the penal law.



https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS3306&originatingDoc=N81A334E0980411EB8F249E1F339935C7&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=98ecd1cf22b74f65b914f5ccf75b3808&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES222.00&originatingDoc=N81A334E0980411EB8F249E1F339935C7&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=98ecd1cf22b74f65b914f5ccf75b3808&contextData=(sc.Category)

BEGIN WITH BASIC DWI (Drugs)
ELEMENTS:

0 OPERATION

0 MOTOR VEHICLE

0 PUBLIC HIGHWAY/PARKING LOT

0 IMPAIRED TO ANY EXTENT BY A
PHL 3306 DRUG



THE PROBLEM: VTL 1192.4 REQUIRES THE DRIVER TO BE IMPAIRED
BY ADRUG “DEFINED IN THIS CHAPTER” WHICH MEANS:
PHL 83306 Schedules of controlled substances
AKA “THE LIST”

0 There are hereby established five schedules of controlled substances, to be
known as schedules I, I1, 111, IV and V respectively. Such schedules shall consist
of the following substances by whatever name or chemical designation known:

o Schedule I. (a) Schedule I shall consist of the drugs and other substances, by
whatever official name, common or usual name, chemical name, or brand name
designated, listed in this section.

0 (b) Opiates. Unless specifically excepted or unless listed in another schedule,
any of the following opiates, including their isomers, esters, ethers, salts, and
salts of isomers, esters, and ethers, whenever the existence of such | Isomers,
esters, ethers and salts is possible within the specific chemical designation (for
purposes of 3-methylfentanyl only, the term isomer includes the optical and
geometric isomers): ...



The Pre-Marijuana Legalization

_oopholes:
=

0 The “List” — PHL 83306

e Drug has to be on the List
* Which means you have to be able to name it
* (Many impairing substances are not on the list)

e Drivers can refuse chemical tests unless serious
Injury or death

 List can never keep up



When the Impairing Substance Isn’t on
“The List”




People v. Litto
8 NY3d 692 (2007)

Defendant driving while intoxicated by “Dust-Off” (diflouroethane) drove into oncoming traffic killing Kristian
Roggio. Not on the drug “list”. Charged under 1192.3 (intoxicated condition). Rejected by the Court of Appeals who
called for the legislature to review the statute

“The history and structure of
Vehicle and Traffic Law 1192(3)
demonstrate that the Legislature
Intended 1t to apply only to
Intoxication caused by alcohol.”



When you can’t say what Is
Impairing the driver
=

People v. Moss

0 Saturday, May 12, 2007
0 4:15 p.m.

0 Victims:
e Antonia Brancia
 Sjef Vandenberg










NYPD Body Worn Camera Footage:
No Charges Because the Drug Could not be Named




When the Impairing Drugs are

Prescribed
s —————,i,,:

0 People v. Luann Burgess (55 y.0)

o0 Albany County
0 August 10, 2011

0 Plowed into a Group outside St. Matthew’s Church in
Voorheesville, NY

0 Victims:
e Rosemarie Hume, 79

e Carol Lansing, 66
* Frances Pallozzi, 88



















"This short prison sentence will not deter others from taking prescribed
medication and then driving," Herrick said. "We live in a society manipulated
by the pharmaceutical companies. Something must be done to increase the
responsibilities of the medical profession and the pharmaceutical companies
to better warn patients of drug side effects."



Pre-Legalization:

Already Underenforcement
=

Facts:
40,387 Drug Arrests Iin 2017*

4,809 Drugged Driving Arrests In
2017**

*Statistics Provided by DCJS
**Statistics Provided by ITSMR



Marijuana Legalization
e

o Marijuana Legalization had Traffic Safety and
Education components that were abandoned:

 Definition of “drug”. Amend definition of “drug” as
follows: (The Litto Fix)

§114-a. Drug. The term “drug” when used In this
chapter, means and includes any substance listed In
section thirty-three hundred six of the public health law
and any substance or combination of substances that
Impair, to any extent, physical or mental abilities.




NYACP

Support Since 2012

0 New York C
College of P

0 12,000 mem

napter of the American
nysicians

DErS

01 RESOLVED, that NYACP work to clarify
the legal definition of driving while
Intoxicated/impaired

0 Adopted exact language of proposed
legislative correction

n PUBLIC HEALTH ISSUE



NY Is Behind the Rest of the Country
e

0 At least 45 other states do not require the
Impairing substance to be on an artificial list

0 Only 4 other states use a list as of 2018:
Hawalil, Massachusetts, Oregon and Alaska

See: Journal of Analytical Toxicology



Why a List can never work:




More Traffic Safety Not

Addressed:
e

0 Field sobriety tests. Amend the field testing (PBT)
provision of the VTL (81194(1)) to require that any
person involved in an accident or who Is suspected
of operating a vehicle in violation of any of the
provisions of the VTL shall, at the request of a
police officer, “submit to a breath test and/or
oral/bodily fluid to be administered by the police
officer,and/or to an evaluation by a drug recognition
expert (DRE)




Traffic Safety Not Addressed:
e

o0 Implied consent. Amends VTL §1194(2)

regarding “implied consent” to include an evaluation
conducted by a drug recognition expert (DRE).

0 This I1s In addition to the consent to submit to a
chemical test of blood, breath urine or saliva.

0 Also modifies VTL 81194 to include refusal of the
DRE evaluation or any part thereof to be treated the
same as a chemical test refusal




Traffic Safety Not Addressed:
e

0 Compulsory Chemical Test- Modify VTL 81194 —To
allow court to order oral/bodily fluid test, in addition to
a blood test.

0 Reasonable Cause The VTL Is amended to address the
definition of “reasonable cause” to add any indication
of the consumption of drugs (or existing alcohol)
Including the odor of cannabis or burnt cannabis as an
Indicator of consumption




Traffic Safety Not Addressed:
e

0 Refusals. Amend to extend the same sanctions (license
revocation and civil fine) that exist for refusing to
submit to a chemical test to a refusal to submit to an
evaluation for drugs by a DRE. Comparable changes
would be made to the provisions related to the evidence
required at a refusal hearing. Evidence of a refusal to
submit to a DRE evaluation would also be admissible at
trial (in the same manner as evidence of refusal to
submit to a chemical test).




Traffic Safety Not Addressed:
e

o0 Compulsory chemical tests. The provisions of §1194
relating to compulsory chemical tests would be
amended to eliminate the requirement that an incident
resulted in death or serious physical Iinjury to someone
other than the driver.

o This provision would be considered constitutional under
the Supreme Court ruling in Schmerber v. California
and “required” under Missouri v. McNeeley




Traffic Safety Not Addressed:
e

o Cannabis Revenue Fund. Finally — from the taxes
Imposed on adult recreational use cannabis, there would
be established a “New York State Cannabis Revenue
Fund”. Among the recipients of the fund would be the
Governor’s Traffic Safety Committee.  Specifically,
monies from the fund would be expended for purposes
to include:

- PSA and Educational campaign — No Driving

- Police Training

- Expansion of Labs




It’s just Weed, right?
e




Highly Psychoactive







POTENCY
e

e 1985 - Less than 3% THC

« 2018-90% THC



e “Inadvisable to try and predict effects based on blood THC concentrations alone”

e “Itis difficult to establish a relationship between a person’s THC blood or plasma
concentrations and performance impairing effects.”

e 2017 — Report to Congress: weak relationship between THC blood levels and

impairment
e Advise AGAINTST Per Se laws



1 ng: Pennsylvania
2 Ng: Nevada & Ohio
3 ng: West Virginia

5 ng: lllinois, Montana,
Washington

5 ng: Colorado =
Reasonable Inference




A 9 THC — Rapidly Dissipates from the Blood

Smoked THC Time-Concentration Curve Effect of Blood Collection Time on

Measured Delta 9 — THC (Hartman,

Marilyn Huestis, 2016)

e THCin the blood reduces by 73.5% within 30
minutes of smoking

* THCin the blood reduces by 90.3% within 1.4
hours of smoking

NHTSA

e “ltis possible for a person to be affected by
marijuana use with concentrations of THC in
their blood BELOW the limit of detection”

Courtesy Marilyn Huestis, Borkenstein Drug Course, 2012



There has to
be A-9 THC in
the blood for
the user to be
impaired by
marijuana

BIGGEST
MISCONCEPTION


http://www.bing.com/images/search?q=thumbs+down&view=detailv2&&id=E5DBD43C5310951555ED76DA3A7B54BD0168B6D4&selectedIndex=2&ccid=f09SPIWH&simid=608002172726152890&thid=OIP.M7f4f523c85870b32b015f9b34ff81284o0




And then there Is driving...






P v. Joseph Beer

Monday, October 8, 2012

3:30 AM

Southern State Parkway,
Hempstead






b

“2012
Subaru
wWrXx sti
limited

Its like




Name Date & Time Status | Folder | Type Text

+ Brandon | 10/05/12 02:51:16 PM | ¢ |sent | Outaoing | WOrd Where you work at ? Same shit school and
(GMT-4) 999 \what not lol | got the whip now :)

* Brandon | 10/05/12 02:52:02 PM | oy | 1nbox | Incoming | AlPOrt yea I heard trav was tellin me you whippin
(GMT-4) the sti now

« Brandon 10/05/12 02:52:44 PM Sent |Sent |Outgoing Yea shit crazy if you want we can go on a | ride

(GMT-4)

laterrr




Name Date & Time Status | Folder | Type Text
*Woods 09/22/12 07:48:08 sent |sent |outaoin Fine lets go on a blunt ride one day shit is mad fun
Shayan PM (GMT-4) going you'd love it
*Woods 09/22/12 07:59:04 : .
"
Shayan PM (GMT-4) Read |Inbox |Incoming|A blunt ride”
*Woods 09/22/12 08:00:34 sent |sent |outaoin We drive around the highway smokingg weed lol
Shayan PM (GMT-4) 90T | didnt you say you wanted to try the urb :x?
















Time Specimen Drug A- V - Neal V - Chris V — Peter V — Darian
Joseph Rajapa Kahn Kanhai Ramnarine
Beer
3:30 AM Whole Blood Delta-9 39.5ng 35.4 ng 159 ng 7.6 ng
3:30 AM Whole Blood Carboxy 101.6 ng 190.6 ng 74.8 ng 67.7
4:30 AM (1 hr. after | Whole Blood Delta-9 7.0 ng
crash)
4:30 AM (1 hr. after | Whole Blood Carboxy 15 ng
crash)
5:15 AM (1 hr. 45 Whole Blood Delta-9 4.5 ng
min. after crash)
5:15 AM (1 hr. 45 Whole Blood Carboxy 20 ng

min. after crash)




Testing and Training

1 1194(1)(B)?



Draeger 5000 Portable Saliva
Immunoassay Device




ARIDE Training
=

* ROADSIDE
*  MPAIRED
*DRIVING
*ENFORCEMENT

DREs are needed after the arresting officer brings in the driver to make specific observations tied to the
drugs, but a DRE cannot identify the specific drug the driver has ingested as currently required. They can
only ID the category which does not meet the statute.

0 ADVANCED €



DRE

0 DRUG RECOGNITION EVALUATION PROVIDES
THE BEST EVIDENCE OF IMPAIRMENT

0 CAUSED BY DRUGS - LINKS OBSERVATIONS

0 NOT JUST USE - There is no “PER SE” Drugged
Driving charge.



BUT the OPINION
IS Limited
——

0 What a DRE Determines:

0 Impairment

0 Impairment due to drug use
e Rather than Illness or Injury
« Rather than Sleepiness or other factors



AND Which Category of Drugs
—

0 DRE does not identify the specific drug -
CATEGORY - See the problem?

n Consistent Observations With Drug Category

o0 Signs and symptoms define the category
e “Signs” — detectable by DREs
ex. Bloodshot eyes
e “Symptoms” - reported by the individual
Ex. “l feel nauseated”



Seven Categories
e

CNS Depressants (+ Alcohol)
CNS Stimulants
Hallucinogens

Dissociative Anesthetics
Narcotic Analgesics

Inhalants

Cannabis

O O O O O O 04



OO O O




The Current Catch-22 Followed by WHY the
Law Must Change:

PeOﬁIe v. David Levine
0 Decided April 29, 2021
0 Appellate Term, 9t and 10t

0 No Probable Cause for arrest and request for
blood where the PO observed impairment but
could not name the drug

o0 Consent blood showing Alprazolam,
Clonazepam and Citalopram suppressed.



Once upon time...
e

On July 23, 2011 at a mythical place
called the Nassau Coliseum...






O p.m. on July 24, 2011
=

The magic of red light
cameras...



Eastbound View
s —————,i,,:




Westbound View
s —————,i,,:




Southbound View
e




Northbound View
s —————,i,,:




Thank you

Maureen McCormick

Executive Assistant District Attorney
Nassau County
Maureen.McCormick@nassauda.org
516-571-3817
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